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SESSIONS CASE NO. 159 OF 2017. 

U/s 302 ofIPC. 

 
State of Assam 

 
-Vs- 

 
Uttam Gurung. 

 
 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Mr. P.K.Sharma,Addl. P.P. 

FOR THE DEFENCE  :-  Mr.T.N. Gajirel, Ld.Advocate. 

EVIDENCE RECORDED ON :-  18.7.17, 22.8.17, 3.1.18, 16.2.18,  
2.4.18, 25.6.18, 25.7.18, 6.2.19 and 
28.2.2019 
 

ARGUMENTS HEARD ON :-  07.05.2019. 

 JUDGMENT DELIVERED ON   :-   21.05.2019. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on 3.12.2015 at about 4 pm, one 

Monoj Kumar Limbu who was the nephew of the informant went on a ride in a 

motor cycle with the accused but did not return home till evening. On the 

following day, the accused along with the mother of Monoj Kumar Limbu went in 

search of Monoj and on the road near Taijongbill, the motor cycle of Monoj was 

spotted. The dead body of Monoj was also spotted in the water in Taijongbill. It 

was then, suspected that the accused had killed Monoj Kumar Limbu. Hence, the 

FIR was lodged.    
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2. Based on the said FIR, Chariduar PS Case No. 173/2015 U/s 302 IPC has been 

registered and the investigation commenced. During investigation, the PO was 

visited, sketch map was prepared, available witnesses were examined, inquest 

was performed over the dead body, the dead body was sent for postmortem 

examination, the viscera was sent for examination by expert, the PM and Report 

of Toxicologist was collected and after completion of investigation, chargesheet 

was submitted against the accused U/s 302 of the IPC. 

3. On appearance of the accused person, the copies of relevant documents were 

furnished to him in compliance of Sec. 207 CrPC and the case was committed to 

the learned Court of Sessions as per Sections 209 CrPC and thereafter, this case 

was transmitted to this Court for trial.  

4. Having heard learned counsel for both the sides and also having gone through 

the materials on record, my learned predecessor had framed charge u/s.302of 

IPC against the accused person. The contents of the charge were read over and 

explained to the accused person to which he pleaded not guilty and claimed to be 

tried. 

5. During trial, prosecution has examined as many as 13 (Thirteen) witnesses in 

support of its case including the medical officer and the investigating officer. On 

closure of the prosecution evidence, the accused was examined u/s 313 CrPC. 

The defence adduced no evidence and the defence plea was that of total denial. 

At the end of the trial, arguments advanced by learned counsel for both the sides 

were heard at length. 

POINTS FOR DETERMINATION 

 Whether the accused person above-named on 3.12.2015 committed 

murder of Monoj Kumar Limbu and thereby committed an offence 

punishable u/s.302 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

6. I have carefully gone through the evidence on record and have also duly considered 

the arguments advanced by learned counsel for both the sides.  

7. The learned Addl. P.P. has vehemently argued that the prosecution has been able to 

prove the case against the accused beyond all reasonable doubts by adducing cogent 

and reliable evidence. It was further argued that there is clear evidence on record to 

show that the deceased was last seen together with the accused and the accused 
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could not offer any explanation as to when he parted with the company of the 

deceased and what happened to him thereafter. It was argued that in absence of any 

such explanation, the court is duty-bound to draw a presumption as per Sec. 106 of 

the Evidence Act to the effect that it was the accused alone who is responsible for 

the death of the deceased and a judgment of conviction can be recorded on this 

score alone. In support of his argument, the learned Addl. P.P. has placed reliance on 

the following decisions: 

1. State of Rajasthan Vs Kashi Ram, AIR 2007 SC 144, 

2. Ashok Vs State of Maharashtra, (2015) 4 SCC 393, 

3. Murugan Vs State of Tamil Nadu, AIR 2018 SC 2149 and, 

4. Suresh Vs State of Haryana, AIR 2015 SC 518 

8. Per contra, the learned defence counsel had submitted that in this case, the 

prosecution has failed to prove the charge against the accused. It is further argued 

that in a case based on circumstantial evidence, the circumstances have to be clearly 

established by cogent and reliable evidence but in this case, the prosecution has 

failed to prove the circumstances against the accused. It is further argued that no 

circumstance could be brought on record to show that the accused was even “last 

seen together” with the accused as argued by the learned Addl. P.P. and so, there is 

no question of applicability of Sec. 106 of the Evidence Act and the accused is 

therefore, no required under the law to offer any explanation in this case. It is finally 

argued by the learned defence counsel that suspicion however strong, cannot take 

the place of formal proof and the prosecution is duty-bound, in a criminal trial to 

prove its case beyond all reasonable doubts. It is further argued that in the present 

case, the prosecution has failed to establish the very cause of death of the deceased 

and so, the entire charge of homicide as framed against the accused is bound to fail. 

In support of his argument, the learned defence counsel had relied on the following 

case-laws: 

1. State Vs Mahender Singh Dahiya, AIR 2011 SC 1017, 

2. Shahid Khan Vs State of Rajasthan, (2016) 3 SCC (Cri) 211 and, 

3. Sujit Biswas Vs State of Assam, 2013 CriLJ 3140. 

9. The aforesaid arguments have been duly considered. What is important to point out 

at the outset is that this is a case purely based on circumstantial evidence. There is 
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no eye witness to the alleged occurrence. The prosecution has mainly relied on the 

following circumstances: 

 The fact that the accused had led the mother of the deceased to the place 

wherefrom the dead body of the deceased was recovered and, 

 The fact that the deceased was last seen alive with the accused. 

10. It would thus be seen that the prosecution has relied on the fact that the accused 

had led the mother of the deceased to the place wherefrom the dead body of the 

deceased was recovered as a circumstance against the accused. In order to prove 

the aforesaid circumstance, the prosecution has relied on the evidence of PW7 

(Anjukala Limbu) who was the mother of the deceased. Her evidence goes to show 

that on 3.12.2015, her son i.e. the deceased told her that he was called by the 

accused who was his friend and he was going to meet the accused. On that night, 

her son did not return home. She then informed the villagers that her son went to 

meet the accused and did not return home. The villagers then went to the house of 

the accused and PW7 also accompanied them. On being asked, the accused told 

them that he and the son of PW7 went to Taijong Bil near a pond. Then the accused 

led all of them to Taijong Bil and had shown them the place where the accused and 

the son of PW7 were sitting. The accused had also shown the motor cycle of the son 

of PW7. Then the accused had also shown a place in the pond and the dead body of 

the son of PW7 was found in the pond. Then, police was informed and the dead body 

was recovered by police.  

11. PW8 (Dipen Kumar Limbu) had deposed that on the day of the incident, somebody 

had informed him that the dead body of Monoj Limbu was found in a pond. He came 

to the place and found the dead body floating in the pond. Police came and brought 

out the dead body from the pond. Inquest was done over the dead body which is 

Ext-2 and Ext-2 (2) is his signature. The evidence of PW9 (Nar Bahadur Newar) goes 

to show that he heard on the day of occurrence that Monoj Limbu died by drowning 

and he came to Taijong Bil and saw the dead body. The evidence of PW1 (Mahipal 

Limbu) goes to show that on the day of occurrence, he heard a hulla that Monoj 

Limbu died by falling into a pond. He immediately came to the PO and found that the 

dead body was brought out of water and kept on the bank of the pond. PW2 (Hari 

Prasad Limbu) is the father of the deceased. He is a reported witness who was 

reported about the entire incident by his wife. He had stated that his son went with 

the accused on the previous evening but did not come home at night. On the 
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following morning, his wife went to the house of the accused and then, the accused 

led her to the place where his son and the accused spent time together. Dead body 

of the deceased was recovered from a nearby pond. PW3 (Sukh Bahadur Limbu) had 

deposed in his cross-examination that he did not go to the house of the accused in 

search of the deceased. He had also deposed that he was also not with the mother of 

the deceased when she was led by the accused to Taijong Bil where the dead body 

was found.  PW4 (Bhim Bahadur Limbu) had deposed that the accused had led the 

mother of the deceased to Taijong Bil where the dead body of the deceased was 

recovered from a pond and he could see the dead body. PW5 (Yujraj Limbu) had also 

deposed that the accused led the mother of Monoj Limbu to Taijong Bil where the 

dead body of the deceased was found.  

12. Thus, it appears from the evidence of the witnesses that it is established from the 

evidence on record that the mother of Monoj Limbu went to the house of the accused 

on the following morning when her son did not return home. It is also established 

that the accused then led her to Taijong Bil and had shown her the place where the 

accused and the deceased had spent time. The dead body of Monoj Limbu was then 

recovered from a nearby pond. The motor cycle of the deceased was also found 

nearby. Thus, it would be seen that PW7 has clearly deposed that she went to the 

house of the accused on the following morning in search of her son and she was then 

led by the accused to Taijong Bil where the dead body of her son was recovered from 

a pond. This evidence has been supported by PW2, PW3, PW4 and PW5. Thus, it can 

be concluded that the fact that the accused had led the mother of the deceased to 

Taijong Bil has been established by the evidence on record.  

13. It is relevant to mention here that the proof of one circumstance is not sufficient to 

bring home the charge against the accused person. In a case based on circumstantial 

evidence, it is the chain of the circumstances which has to be completed and for this 

to happen, there has to be more than one circumstance which have to be clearly 

established against the accused. In this case, the prosecution has brought another 

circumstance against the accused and that is the fact that the deceased was last 

seen alive with the accused. Thus, what is precisely sought to be pressed into service 

is the “theory of last seen together.” 

14. Before proceeding further, it is important to point out here that the learned Addl. P.P. 

has relied on a number of case-laws in support of the prosecution case. He had relied 
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on the case ofState of Rajasthan Vs Kashi Ram (Supra), wherein the Hon’ble 

Apex Court observed as follows: 

“Thus, if a person is last seen with the deceased, he must 

offer an explanation as to how and when he parted company. 

He must furnish an explanation which appears to the Court to 

be probable and satisfactory. If he does so he must be held to 

have discharged his burden. If he fails to offer an explanation 

on the basis of facts within his special knowledge, he fails to 

discharge the burden cast upon him by Section 106 of the 

Evidence Act. In a case resting on circumstantial evidence if 

the accused fails to offer a reasonable explanation in discharge 

of the burden placed on him, that itself provides an additional 

link in the chain of circumstances proved against him.” 

15. In the case of Murugan Vs State of Tamil Nadu (Supra), it was further observed 

by the Hon’ble Apex Court as follows: 

“A theory of "accused last seen in the company of the 

deceased" is a strong circumstance against the accused while 

appreciating the circumstantial evidence. In such cases, unless 

the accused is able to explain properly the material 

circumstances appearing against him, he can be held guilty for 

commission of offence for which he is charged.” 

16. The above view was also restated in the case of Suresh Vs State of Haryana 

(Supra) and also in the case of Ashok Vs State of Maharashtra (Supra).The 

learned Addl. P.P. had relied on the aforesaid decisions and argued that in the 

present case, the accused had failed to discharge his burden cast as per Sec. 106 of 

the Evidence Act by offering any explanation at all and as such, it can be presumed 

that he is responsible under the law for the death of the deceased. It is true that the 

above case laws have categorically reiterated the above law with regard to the 

discharge of the burden by the accused as per Sec. 106 of the Evidence Act but it has 

to be borne in mind that the question of applicability of Sec. 106 of the Evidence Act 

will come only when it is fully established by the evidence on record that the accused 

was last seen with the deceased. To put it differently, there must be clear and cogent 

evidence on record to show that the deceased was last seen together with the 



P a g e  | 7 

Sessions Case No. 159 of 2017 

Page 7 of 12 
 

accused. Unless this circumstance is clearly established, there is no question of 

applicability of Sec. 106 of the Evidence Act. 

17. With the above position of law in mind, when I look into the evidence on record, it 

emerges from the evidence that the mother of the deceased who is PW7 has 

deposed in her evidence that on the alleged night of occurrence, her son Monoj 

Limbu left home after telling her that he was going to meet the accused who had 

called him. But her son did not return home on that night. Most importantly, there is 

nothing in her evidence to show that she had seen the accused with her son on that 

night. Moreover, she had very clearly stated in her cross-examination that she had 

not personally seen the accused taking her son on that fateful night. PW2 is a 

reported witness and there is also nothing in his evidence in clear terms that he had 

seen the accused with his son on that night. Rather, PW2 had stated in his cross-

examination that he heard that his son was roaming with the accused on that night 

and so, they suspected that the accused had murdered his son. Moreover, from the 

evidence of PW2, it is also not clear as to from whom he heard about his son 

roaming with the accused. PW3 had clearly stated in his cross-examination that he 

had not seen the deceased Monoj Limbu going in motor cycle. Rather, he had stated 

in his cross-examination that he heard from the mother of the deceased that her son 

left the house in a motor cycle.  

18. What is important to point out here is that it is only PW4 who had deposed in his 

cross-examination that he had seen the accused and Monoj Limbu in a motor cycle at 

Bhanu Chowk from a distance of about 30 feet. He had also stated that Monoj was 

wearing a jeans pant and one red colored shirt. This evidence of PW4 has been duly 

considered by me as he is the only witness who had claimed to have seen the 

accused with the deceased before the death. On careful scrutiny of the evidence of 

PW4, I am of the view that his evidence to the effect that he had seen the deceased 

with the accused is not convincing and hence, cannot be safely acted upon. It is 

because of the fact that Ext-2 is the Inquest Report wherein it has been mentioned 

that when the inquest was done over the dead body, it was wearing a paijama 

whereas as per evidence of PW4, he saw the deceased with a jeans and a red 

colored shirt. This is a serious discrepancy which in my considered opinion, casts a 

doubt on the veracity of the testimony of PW4 to the effect that he had seen the 

deceased along with the accused in a motor cycle. Thus, from the total analysis of 
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the evidence on record, no convincing evidence is found to show that the deceased 

Monoj Limbu was last seen together with the accused.  

19. The law is well settled that in a case based on circumstantial evidence, each 

circumstance on which, the prosecution seeks to rely, must be fully established. But 

in the present case, the fact of last seen together remains unestablished and as such, 

it cannot be safely concluded that this is a case in which the “theory of last seen 

together” can be pressed into service. It is also pertinent to point out here that since 

the very circumstance of “last seen together” remains unestablished in this case, the 

case-laws relied on by the learned Addl. P.P. cannot be applicable in the fact and 

circumstances of this case.  

20. It is also pertinent to indicate here that in order to bring home a charge U/s 302 of 

the IPC, the prosecution is required to prove that the cause of death was homicidal in 

nature because unless the cause of death is homicidal, how can an accused be found 

guilty for commission of murder. For this to happen, the prosecution must first 

establish the cause of death of the deceased. Death may be caused due to variety of 

reasons. It is only when the death is caused due to a criminal act perpetrated by the 

accused, it comes within the penal law and the perpetrator of the crime is punished 

in law. A death may be caused by drowning, poisoning, strangulation, burn injuries 

and many other reasons. There must be evidence on record to show as to what the 

cause of death was so as to fix a criminal liability on the accused. If the cause of 

death itself remains unestablished, it is difficult for the court to hold that the accused 

was responsible for the death of the deceased for in such a situation, the possibility 

that the death was caused due to a reason not attributable to any criminal act 

perpetrated by the accused, cannot be completely ruled out. In the present case, 

most importantly, the very cause of death of the deceased has remained 

unestablished on record. PW6 (Dr. M.C.Pujari) is the medical officer who conducted 

the post mortem examination over the dead body of deceased. Ext-4 is the Post 

Mortem Report. It appears from the evidence of PW6 that he conducted post mortem 

examination over the dead body of Monoj Limbu on 5.12.2015 at Kanaklata Civil 

Hospital, Tezpur. He opined that no definite cause of death could be ascertained and 

so the viscera were preserved and sent for forensic examination. It further appears 

from the evidence of PW6 that multiple bite marks were found around eyes and 

pinna of the ears. PW6 however, deposed in his cross-examination that those bite 

marks which were found over the dead body, might be cause by fish or due to bites 
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by birds. The doctor also made it clear that those bite injuries are not cause of the 

death.  

21. PW10 (Sri Bimal Konwar) was working as Sr. Scientific Officer, Toxicology Division, 

Directorate of Forensic Science, Kahilipara, Assam and on 13.2.2016, he received a 

parcel from the Director, DFS, Assam in connection with Chariduar PS GD Entry No. 

81 dated 4.12.2015. The parcel consisted of four exhibits in three sealed glass jars 

which were marked as Ext No. Tox 87 (a), Tox 87 (b), Tox 87 (c) and Tox 87 (d) 

which contained stomach with its contents, part of liver, part of lung and one kidney. 

On examination, no poison was found in any of the exhibits. Ext-6 is his report.  

22. It is thus, clear that as per the toxicological report as well, no poison was found in 

the viscera of the deceased for which, it can be concluded that the death was not 

caused due to poisoning. Thus, the cause of death of the deceased remained 

unestablished in this case. In view of the above factual position, it is extremely 

difficult and rather illogical for this court to conclude that that the deceased was 

murdered by the accused for if a murder takes place, there must be a visible and 

tangible cause of death on record. 

23. It is relevant to mention here that in the case of Hanumant and Others v. State 

of Madhya Pradesh, (1952) AIR SC 343, while dealing with a case based on 

circumstantial evidence, the Hon’ble Apex Court had observed as follows: 

“In cases where the evidence is of a circumstantial nature, 

the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all 

the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the 

circumstances should be of a conclusive nature and tendency 

and they should be such as to exclude every hypothesis but 

the one proposed to be proved.” 

24. The above propositions of law have been reiterated by the Hon’ble Apex Court in a 

plethora of judicial pronouncements which I believe, need not be further gone into. It 

is thus, clear that in a case based on circumstantial evidence, the circumstances must 

unerringly lead the court to the only irresistible conclusion that it is the accused alone 

who had committed the offence. In the present case, since the very cause of death 

remains unestablished, how can this court come to a definite and an irresistible 
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conclusion that the accused had murdered the deceased? Thus, in the present case, 

even if it is assumed for a moment that the prosecution has succeeded in proving the 

theory of “last seen together” but it is not possible for this court to raise a 

presumption, in the absence of any explanation offered by the accused, that it is the 

accused who had caused the death of the deceased. It is for this reason that in the 

case ofKanhaiya Lal Vs State of Rajasthan, reported in (2014) 4 SCC 715, the 

Hon’ble Apex Court had observed as follows: 

“The circumstance of last seen together does not by itself and 

necessarily lead to the inference that it was the accused who 

committed the crime. There must be something more 

establishing connectivity between the accused and the crime. 

Mere non-explanation on the part of the Appellant, in our 

considered opinion, by itself cannot lead to proof of guilt 

against the Appellant.” 

25. In the present case also, as already indicated above, the circumstance of last seen 

together could not be established by the prosecution by cogent and reliable evidence. 

Moreover, the cause of death of the deceased also could not be ascertained. The 

position being so, it is extremely difficult for this court to hold that the accused had 

committed murder of the deceased merely for the reason that he had led the mother 

of the deceased to the place from which the dead body of the deceased was 

recovered. The law is also well settled that the graver the charge is, the higher is the 

standard of proof. The charge of murder is a serious charge and so, it is incumbent 

on the prosecution to lead cogent, reliable, satisfactory, convincing and sterling 

evidence on record to bring home the charge against the accused, which, in my 

considered opinion, the prosecution has failed to do in this case.  

26. I may now point out that the learned defence counsel has relied on the case of State 

Vs Mahender Singh Dahiya (Supra), wherein the Hon’ble Apex Court had 

observed as follows: 

“Undoubtedly, this case demonstrates the actions of a 

depraved soul. The manner in which the crime has been 

committed in this case, demonstrates the depths to which the 

human spirit/soul can sink. But no matter how diabolical the 

crime, the burden remains on the prosecution to prove the 

guilt of the accused. Given the tendency of human beings to 
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become emotional and subjective when faced with crimes of 

depravity, the Courts have to be extra cautious not to be 

swayed by strong sentiments of repulsion and disgust. It is in 

such cases that the Court has to be on its guard and to ensure 

that the conclusion reached by it are not influenced by 

emotion, but are based on the evidence produced in the Court. 

Suspicion no matter how strong cannot, and should not be 

permitted to, take the place of proof. Therefore, in such cases, 

the Courts are to ensure a cautious and balanced appraisal of 

the intrinsic value of the evidence produced in Court.” 

27. It is thus, clear from the above observations that the courts cannot be expected to be 

swayed away by the emotions and sentiments while trying a criminal charge and 

cannot act on mere suspicion for suspicion however strong, cannot take the place of 

formal proof. Same view was taken in the case of Sujit Biswas Vs State of Assam 

(Supra) which was also relied on by the learned defence counsel. Moreover, in the 

case of State Vs Mahender Singh Dahiya (Supra), the Hon’ble Apex Court had 

further observed as follows: 

“Where the case of the prosecution has been proved beyond 

reasonable doubt on the basis of the material produced before 

the Court, the motive loses its significance. But in cases based 

on circumstantial evidence, motive for committing the crime 

assumes great importance. In such circumstances, absence of 

motive would put the Court on its guard to scrutinize the 

evidence very closely to ensure that suspicion, emotion or 

conjecture do not take the place of proof.” 

28. It would thus be seen that in a case based on circumstantial evidence, motive for 

commission of the crime assumes great importance. The learned defence counsel 

had pointed out that in the present case, it appears from the evidence on record that 

the accused and the deceased were friends and there was no enmity between them. 

Therefore, there is no motive on the part of the accused for committing murder of 

the deceased. Having gone through the evidence of PW4, it appears that he had 

clearly stated in his cross-examination that the deceased and the accused were 

friends. PW2 also deposed in his cross-examination that the accused and his son 

(Deceased) were friends and there was no enmity between them. There is, otherwise 



P a g e  | 12 

Sessions Case No. 159 of 2017 

Page 12 of 12 
 

also, no evidence on record to show that there was any motive on the part of the 

accused for murdering the deceased. Thus, the conclusion that the accused might 

commit murder of the deceased, appears to be highly improbable in the facts and 

circumstances of the present case. 

29. In the light of what has been discussed and pointed out hereinabove, I am 

of the firm view that the prosecution has failed to prove the charge U/s 

302 of the IPC against the accused person beyond all reasonable doubts. 

He is hence, not found guilty of any offence as charged and as such, 

acquitted of the charge U/s 302 of the IPC and set at liberty forthwith.  

30. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

Given under my hand and seal of this court on the21stday of May/2019. 

Typed and corrected by me: 

 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 


